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Ronal d J. Mbon was convicted of four counts of bank
robbery and one count of attenpted bank robbery in July of 2000.
On Cctober 20, 2000, the defendant was sentenced to one hundred
thirty-six nmonths inprisonnent, three years of supervised
rel ease, and a $500. 00 speci al assessnent. The defendant was
al so ordered to pay restitution in the anount of $8,344. The
defendant filed a direct appeal arguing that there was
i nsufficient evidence to support the jury' s verdict. The Court
of Appeals affirnmed the conviction on Cctober 17, 2001.

The defendant then filed three notions under 28 U. S. C
§ 2255. The Honorable Jay C. Wal dman di sm ssed two of the those
notions, one filed on Cctober 16, 2002, and one filed on Novenber
25, 2002, for procedural reasons and the third notion, filed on
Oct ober 30, 2003, for untineliness. In 2007, the Court of
Appeal s reversed the District Court’s dism ssal of the two § 2255
petitions filed in 2002, and renmanded the case for consideration

on the nerits.



In the two remanded petitions, the defendant clains
that his counsel’s performance fell bel ow constitutional
standards in four ways: (1) he failed to present a defense of
government m sconduct; (2) he did not present a fingerprint
expert; (3) he failed to present evidence show ng that another
person had been arrested for the sanme crinme the defendant was
charged with in count two of the indictnment; and, (4) he did not
pursue a pro se notion filed by the defendant to dism ss the
i ndi ct ment based on the governnent’s lack of jurisdiction.

The case was reassigned to this Court on June 4, 2007.
On July 13, 2007, the Court ordered that it would conduct an
evidentiary hearing with respect to ground two of the petition:
“Whet her Movant Moon was deprived of effective assistance of
counsel under constitutional standards when trial counsel did not
present an expert witness in the field of latent prints to
testify.” The Court appointed counsel for the defendant. The
Court held the evidentiary hearing on January 25, 2008, and oral

argunment on the whole petition on July 20, 2008.

Fi ndi ngs of Fact

Chri stopher D. Warren was trial counsel for M. Moon.
He was appointed to represent M. NMbon under the CJA Act in about
May 2000 because there was a conflict between M. Mon and his

prior counsel, Rossman Thonpson of the Federal Defenders’ Ofice.



M. Warren filed an uncontested notion for a continuance on June
1, 2000, and obtained a one nonth continuance of the trial. He
did not file a notion for another continuance. M. Wrren net
with M. Thonpson on May 26, 2000, at the Defenders’ O fice at
5t and Chestnut Streets in Philadel phia. M. Thonmpson told M.
Warren that his office had submtted the FBI report and the
fingerprint analysis to their own expert and their expert had
concluded that the prints did belong to M. Mon. M. Wrren,
therefore, did not get the expert witness’ nane from M.
Thonmpson, nor did he contact the expert w tness.

M. Warren specifically discussed wwth M. Mon his
conversation wwth M. Thonpson and told the defendant that he was
not going to try to obtain a fingerprint expert in view of the
fact that the defender’s expert determ ned that the fingerprints
were M. Moon’s. M. Warren told M. Moon that he was going to
attack the fingerprint evidence by challenging the reliability of
fingerprint evidence in general. This issue was being litigated
under Daubert by the Federal Defenders’ Ofice during this tine

peri od.

1. Di scussi on

Whet her or not counsel will be considered “ineffective”
for habeas purposes is governed by the two-part test articul ated

by the Suprenme Court in Strickland v. Washington, 466 U. S. 668




(1984). Under Strickland, the defendant nust prove that (1)

counsel’s representation fell bel ow an objective standard of
reasonabl eness; and (2) that there is a reasonable probability
that, but for counsel’s error, the result would have been

different. |d. at 687-96; see also United States v. Ni no, 878

F.2d 101 (3d G r. 1989).

In evaluating the first prong, a Court nust be “highly
deferential” to counsel’s decision and there is a “strong
presunption” that counsel’s performance was reasonable. United

States v. Kauffrman, 109 F.3d 186 (3d G r. 1997)(citing

Strickland). Counsel nust have wide |atitude in naking tactical

decisions. Strickland, 466 U S. at 689. The defendant nust

overcone the presunption that, under the circunstances, the
chal | enged action m ght be considered sound trial strategy.

United States v. Gray, 878 F.2d 702 (3d G r. 1989).

The conduct of counsel should be evaluated on the facts
of the particular case, viewed as of the tine of the conduct.
Strickland, 466 U. S at 690. The Third G rcuit, quoting
Strickland, has cautioned that: the range of reasonable
prof essi onal judgnents is wide and courts nust take care to avoid
illegitimte second-guessing of counsel’s strategic decisions
fromthe superior vantage point of hindsight. Gay, 878 F.2d at

711.



For the second prong, the courts have defined a
“reasonabl e probability” as one which is sufficient to underm ne

confidence in the outcome. Strickland, 466 U. S. at 694. Put

anot her way, whether there is a reasonable probability that,
absent the errors, the fact finder would have had a reasonabl e
doubt respecting guilt. The effect of counsel’s inadequate
per formance nust be evaluated in light of the totality of the
evidence at trial.

1. The defendant’s claimthat his trial counsel was
ineffective for failing to present a defense of FBlI m sconduct is
wi thout nmerit. The alleged governnment m sconduct involves the
show ng of photographs to M. Mon’s parents. FBlI agents
interviewed his parents and one of the agents handwote on the
back of the flyer that the individual in one of the photographs
was the defendant. FBI agents reported that each of M. Mon's
parents signed the back of the flyer indicating their agreenent
wth this statenent. M. Moon clains that his parents did not
sign the flyer or identify himin the wanted flyer and that the
FBI agents manufactured the evidence.

The governnent did not introduce his parents’
statenents or signatures at trial. The surveillance photograph
that the FBI agent said that M. Mon' s parents identified was
not fromone of the charged robberies. It was froman additional

bank robbery that occurred on a different date.



The def endant cannot show either deficient performance
or prejudice in connection with this claim \Wether to pursue a
particular argunment is within the real mof strategic decisions to
be made by trial counsel. To overcone the presunption that
counsel s actions were within the objective standard of
reasonabl eness, a defendant nust show that the defense deci sion
was unsound.

M. Warren’s choosing not to pursue a governnent
m sconduct defense under these circunstances was a sound
strategic decision. There were not positive eye wtness
identifications of the defendant in any of the charged bank
robberies. The intent of counsel was to argue the significance
of the lack of identification evidence. M. Warren argued the
| ack of identification evidence in both his opening and his
closing. It would have been extrenely risky to introduce
evidence of the parents’ identification even in order to
challenge it in a case where there were no eyew t ness
identifications of the defendant. 1In any event, the grand jury
testinony relating to the uncharged robbery reflects testinony by
M. Mon's parents that they did sign the photograph.

2. Nor was trial counsel ineffective for not pursuing
a fingerprint expert. Fingerprint evidence was an inportant part
of the governnent’s case. At trial, the governnent introduced

the handwitten demand notes used in each of the five robberies.



There was expert evidence that M. Mon’s fingerprints were found
on two of these notes.

When M. Warren took over M. Mon' s representation
fromthe Federal Defenders’ O fice, he met with former counsel,
Rossman Thonpson, who told himthat his office had submtted the
FBI report and fingerprint analysis to a defense expert who
determ ned that the prints were M. Mon's. It was perfectly
reasonable for M. Warren to rely on M. Thonpson’s statenents
and, on that basis, not to pursue another fingerprint expert.

This analysis is not affected by M. Mon’s contentions
concerni ng John Bal shy. M. Moon alleges that his original
attorneys fromthe Federal Defenders’ O fice had retained an
expert, John Bal shy, to exam ne the fingerprint conparisons in
this case prior to trial. 1In connection with the § 2255
petition, the governnent and M. Moon agreed on the follow ng
stipulation with respect to John Bal shy.

1. M. John Balshy is a retired fingerprint
exam ner.

2. M. Bal shy has a home office at 20 South
Li ngl e Avenue, Pal nyra, Pennsylvania 17078.

3. M. Bal shy retired about 3 - 4 years ago
due to an ongoi ng nedi cal condition.

4. M. Bal shy does not renenber if he was
retained in the above-captioned matter.

5. M . Bal shy does not renenber working with
attorney Rossman Thonpson is the above-
captioned matter.



6. M. Bal shy has no recollection of exam ning
the fingerprints in the above-captioned
matter.

7. M. Bal shy has no files or records
regardi ng the above-captioned matter.

8. M. Balshy is 77 years old and believes
that both his age and current nedi cal
condition has affected his nenory.

The fact that M. Bal shy does not renenber exam ning
the fingerprints in this case does not undermne M. Warren’s
testinmony. 1In any event, the decision whether or not to call a
particul ar expert witness is generally a matter of trial tactics
within the range of a reasonable attorney’s perfornance.

Finally, the defendant has not shown prejudice. He was given the
latent prints in connection with the § 2255 petition and never
argued that they were not his.

3. The third basis upon which M. Mon clains
i neffectiveness of counsel is his attorney’s failure to cal
Wi tnesses to testify that a different person was initially
arrested for the crimes for which M. Mon was charged and that a
police officer had identified that other person as the robber
fromthe surveillance photograph. M. Mon’s claimfails because
these facts were elicited before the jury.

4. Finally, there is no nmerit to M. Mon' s claim
that his counsel was ineffective for failing to nove the Court to
rule on a pro se notion to dismss that defendant submtted

before trial. This claimis without nerit for two reasons.



First, the Court did rule on the notion. Secondly, the notion
had no nerit. Under 18 U S.C § 2113(f), a bank is defined as
“any institution the deposits of which are insured by the Federal
Deposit I nsurance Corporation.” The statute does not specify the
types of |osses against which a bank nust be insured. The
def endant’ s chal | enge was apparently based upon a letter he
received froman FDI C attorney stating that the FD C does not
i nsure banks agai nst robbery. The statute requires only that the
deposits of the bank be insured by the FDIC, not that they be
insured as to any specific type of |oss.

There is no basis for a certificate of appealability.

An appropriate order foll ows.
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ORDER

AND NOW this 22nd day of July, 2008, upon
consi deration of defendant’s notion to vacate (Docket No. 70),
t he governnent’s opposition, the defendant’s reply thereto, and
after oral argunment on July 10, 2008, IT IS HEREBY ORDERED t hat
said notion is DENIED for the reasons stated in a nenorandum of
today’s date. [|IT IS FURTHER ORDERED that a certificate of
appeal ability is deni ed because the defendant has not nade a

substantial showi ng of the denial of a constitutional right.

BY THE COURT:

/sl Mary A. McLaughlin
MARY A. McLAUGHLI N



